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THE RESPONDENTS' SUBMISSIONS

1.
The Respondents repeat and rely upon the Statement Of Agreed Facts (AB 106 to 108), their Amended Points Of Contention (AB 128 to 141) and their oral and written submissions (AB 153 to 179) in the proceedings below.

2.
The Appellant has not made an application that the Full Court receive further evidence upon questions of fact pursuant to section 93A of the Family Law Act 1975.  Consequently, the appeal falls to be determined upon the evidence adduced in the proceedings below.

3.
In the proceedings below the Appellant did not seek to cross-examine the Respondents' witnesses. In such circumstances, no issues of credit arise.

4.
  Having regard to the Appellant's resources, his decision not to cross-examine the expert witnesses called by the Respondents nor to himself call any expert witnesses (see judgment at paragraph 4), enables the Full Court to have confidence in the evidence of the expert witnesses called by the Respondents: compare Jones v Dunkel (1959) 101 CLR 298.

5.
In order to succeed in his appeal the Appellant needs to persuade the Full Court that the judgment of his Honour, Justice Chisholm is the result of some legal, factual or discretionary error: Allesch v Maunz (2000) 203 CLR 172.

6.
In paragraph 3 of his submissions the Appellant submits that the “principal issue” to be determined by Justice Chisholm "was whether Kevin was a "man" for the purposes of the Marriage Act 1961 (Cth)".  With respect, that was not the "principal issue" it was the only issue: see Appellant's Statement of Facts And Contentions at paragraph 23 AB146 and his Written Submissions at paragraph 5 AB181; and his Honour' s judgment at e.g., paragraphs 2 AB8, 10 AB9, 17 AB11, 18 AB11 and 308 AB81.

7.
In paragraph 4 of his submissions the Appellant submits, inter alia, that the Respondents "contended that notwithstanding that Kevin was born a female, by the date of the marriage he should be treated as a man because he was socially accepted as a man, he psychologically identified as a man and he had undergone sexual reassignment surgery".  This purported summary of the Respondents' contentions is not accurate.

8.
In the proceedings below the Respondents never contended that Kevin "was born a female".  Such a proposition would only be correct if, contrary to the Respondent's submissions, brain sex is irrelevant in determining a person's sex. The position of the Respondents has always been that the decision in Corbett was wrong.  In so far as Kevin’s sex at the time of his birth is concerned, the only concession made by the Respondents was that his sex was shown as female on his Birth Certificate (see paragraph 1 of Statement Of Agreed Facts - AB106).

9.
In the proceedings below the Respondents never contended that Kevin should be treated as a man.  They submitted that he was a man.

10.
The factual basis upon which the Respondents contended that Kevin was a man was not limited to the fact that, at the time of the marriage, " he was socially accepted as a man, he psychologically identified as a man and he had undergone sexual reassignment surgery".  The facts upon which the Respondents rely extend well beyond the purported summary set out in paragraph 4 of the Appellant's submissions.  In this regard, the purported summary simply ignores the expert evidence with respect to brain sex and the fact that Kevin is accepted as a man by the medical profession.

11.
In addition, the purported summary fails to take account of the evidence, and the fact that, at the time of the marriage, Kevin's secondary sexual characteristics were male, his hormonal balance was that of a male, his body was unable to function as that of a female (including for the purposes of reproduction and sexual intercourse); he was in no way fit or able to live as a woman or be perceived as such; he was undoubtedly a man for the purposes of Australian criminal law and social security law; he was a "recognised transgender person" as defined in section 4 (1) of the Anti-Discrimination Act 1977 (NSW); and that, subsequent to him undergoing sexual reassignment surgery, the State of New South Wales had issued him with a Birth Certificate on which his sex was shown as "male" and he was entitled to have the Commonwealth issue him with a passport identifying him as a "male".

12.
 In paragraph 5 of his submissions the Appellant submits that the Respondents "sought to distinguish the long-standing authority of Corbett".  With respect, the Respondents did not merely seek to distinguish Corbett v Corbett (orse Ashley) [1971] P 83, [1970] 2 All ER 33 (although it is easily distinguishable upon the basis that Australian law provides that the non-consummation of a marriage does not make the marriage void).  The Respondents submitted that the decision in Corbett was wrong.  In addition, the Respondents submitted that there can be no suggestion that the common law of England as declared in Corbett has ever been transposed into the common law of Australia or that its reasoning was endorsed by the Commonwealth Parliament when it enacted the Marriage Act in 1961 (see paragraph 40 of the Respondents' Written Submissions in the proceedings below - AB163 - 164).

13.
In paragraph 5 of his Written Submissions the Appellant contends that Corbett "determined that biological characteristics (determined at birth), rather than psychological or social characteristics were determinative of whether a person was a man or woman for the purpose of marriage".  The Respondents contend that Corbett determined that the congruence of three (only) biological characteristics (to be determined at the time of birth) were determinative of whether a person (other than a person thought of or classified as ‘inter-sex’) was a man or woman for the purpose of marriage.  The incorrect test adopted in Corbett ignores the biological characteristic of brain sex as well as other factors referred to by the expert evidence in that case, such as hormonal balance as well as the evidence that an individual’s sex could be differently determined at different times between the event of birth and the event of marriage.
14. 
In his judgment, Justice Chisholm examines the evidence with respect to brain sex in detail (see paragraphs 239 to 273 AB63-71).  In paragraph 247 AB65 his Honour states: "In my view, the expert evidence in this case affirms that brain development is (at least) an important determinant of a person's sense of being a man or a woman.  No contrary opinion is expressed.  All the experts are very well qualified.  None was required for cross-examination, nor was any contrary evidence called".

15.
In paragraph 248 AB65 of his judgment, Justice Chisholm states, inter alia: "I must make a determination on the balance of probabilities having regard to the evidence.  In my view the evidence is, in essence, that the experts believe that the brain development view is likely to be true, and they explain the basis for their beliefs.  In the circumstances, I see no reason why I should not accept the proposition, on the balance of probabilities, for the purpose of this case".

16.
In paragraph 252 AB66 of his judgment, Justice Chisholm states, inter alia: "The traditional analysis that they are "psychologically" transsexual does not explain how this state came about.  For example, there seems to be no suggestion in the evidence that their psychological state can be explained by reference to circumstances of their upbringing.  In that sense, the brain sex theory does not seem to be competing with other explanations, but rather is providing a possible explanation of what is otherwise inexplicable".  In the last sentence of paragraph 253 AB66 of his judgment, Justice Chisholm states: "in other words (as I understand it) the brain of an individual may in some sense be male, for example, though the rest of the person’s body is female".

17.
In paragraph 265 AB69 of his judgment, Justice Chisholm states: "In my view the argument in favour of the "brain sex" view is also based on evidence about the development and experience of transsexuals and others with atypical sex-related characteristics.  There is a vast literature on this, some of which is in evidence, and I can do no more than mention briefly some of the main points".  In paragraph 268 AB69, Justice Chisholm states "It seems quite wrong to think of these people as merely wishing or preferring to be of the opposite sex, or having the opinion that they are".

18.
Justice Chisholm states his conclusions on the medical evidence in paragraphs 270 to 273 AB70-71.

19.
In paragraph 270 AB70, Justice Chisholm states, inter alia: "But I am satisfied that the evidence now is inconsistent with the distinction formerly drawn between biological factors, meaning genitals, chromosomes and gonads, and merely "psychological factors", and on this basis distinguishing between cases of inter-sex (incongruities among biological factors) and transsexualism (incongruities between biology and psychology) ".  In paragraph 271 AB 70 Justice Chisholm indicates that he did not think "anything in this case turns on whether the brain development occurs before or after birth".

20.
In paragraph 272 AB70 Justice Chisholm states, inter alia: "in my view the evidence demonstrates (at least on the balance of probabilities) that the characteristics of transsexuals are as much "biological" as those of people thought of as inter-sex”.  In paragraph 273 AB70-71 Justice Chisholm states, inter alia: "I agree that the medical evidence shows that there is a biological difference, associated with the brain, between transsexuals and other people".

21.
Notwithstanding that he brought no evidence to the contrary, the Appellant, in his submissions, continues to adhere to the outdated understanding of biology expressed in Corbett.  Thus, whilst Justice Chisholm did not base his decision on the view that brain sex is in law the decisive factor in determining whether a person is a man or a woman (see the last sentence in paragraph 273 AB71), his Honour makes it abundantly clear that, in his view, the expert medical evidence clearly demonstrated that transsexualism is an inter-sex condition that is the result of a biological process in which the brain differentiates as to sex differently from the other sexually differentiated characteristics of the individual.  Transsexualism describes a condition of incongruity in the sexually differentiated biological characteristics of a human being.

22.
In paragraph 6 of his submissions the Appellant indicates that in the proceedings below it was his contention that Kevin was not a person who fulfilled the biological criteria for a "man" for the purposes of the marriage Act 1961.  This proposition was the result of the Appellant’s contention that the only relevant test for determining whether a person is a man or a woman for the purpose of the marriage law of Australia is the test adopted in Corbett; namely the congruence at birth of the three biological criteria (only) of genitals, chromosomes and gonads.  In putting forward this submission with respect to the law of marriage, the Appellant did not seek to challenge Kevin's entitlement to be treated as a man for other purposes such as social security, the criminal law, employment and all other aspects of daily life.

23.
The apparent concession in paragraph 6 of the Appellant' s submissions misses the point.  Kevin is a man (i.e., he is not "treated" as a man) for the purposes of Australian criminal law: R v Harris and McGuiness (1988) 17 NSWLR 158 and R v Cogley (1989) VR 799; and Australian social security law: Secretary of Department of Social Security v SRA (1993) 43 FCR 299.  Likewise, as the extensive non-medical evidence before Justice Chisholm indicates (see paragraphs 47 to 69 of the judgment AB18-22), the people who have contact with Kevin in his employment and other areas of his daily life regard him as a man (i.e., they do not "treat" Kevin as a man).  Indeed, in his written submissions in the proceedings below the Appellant indicated that he did not dispute that Kevin is socially, and for certain governmental purposes accepted as a man (see paragraph 52 of the Appellant submissions - AB 192) (Respondents’ emphasis).

24.
With respect, the Appellant' s approach that a person can be a man for the purpose of criminal law and social security law but a woman for a purpose of the law of marriage is totally inconsistent with common sense.  Indeed, such a suggestion is so offensive to common sense that an ordinary adult would be likely to make a disparaging remark about such an outcome (see the comment of Street J in R v Harris and McGuiness (1988) 17 NSWLR 158 at page 161F).  Furthermore, the Appellant's approach ignores the fact that, pursuant to a law enacted by the State of New South Wales, Kevin has been issued with a Birth Certificate on which his sex is shown as "male": Births, Deaths and Marriages Registration Act 1995 (NSW).  In this regard, the Respondents respectfully submit that it is highly desirable that the law be consistent in relation to the meaning of "man" and "woman" (see paragraph 306 of Justice Chisholm’s judgment – AB79).

25.
In paragraph 7 of his submissions the Appellant submits that Justice Chisholm "rejected the Corbett test, preferring to rely on non-biological characteristics in determining whether a person is a man for the purposes of marriage".  The Appellant submits that this finding is to be found at paragraph 330 AB85-86 of the judgment.  With respect, this submission of the Appellant is not an accurate representation of the conclusions stated by Justice Chisholm in paragraph 330 AB85-86 of his judgement; again ignoring the evidence, and Justice Chisholm’s findings, that Kevin’s perception of himself as a male referred to in sub paragraph 5 (a) was the result of the biological process of the sexual differentiation of Kevin’s brain.

26.
In sub paragraph 4 of paragraph 330 AB85, Justice Chisholm states: "There may be circumstances in which a person who at birth had female gonads, chromosomes and genitals, may nevertheless be a man at the date of his marriage.  Anything to the contrary in Corbett does not represent Australian law" (Respondents’ emphasis).  

27.
In this regard, in the opening words of sub paragraph 5 of paragraph 330 AB86, Justice Chisholm indicated that he had taken all the circumstances into consideration (i.e., not just those mentioned in (a) to (f) of that sub paragraph).  Indeed, in paragraph 328 AB85 of his judgment, Justice Chisholm states, inter alia: "…there is no formulaic solution to determining the sex of an individual for the purpose of the law of marriage.  That is, it cannot be said as a matter of law that the question in a particular case will be determined by applying a single criterion, or limited list of criteria.  Thus it is wrong to say that a person's sex depends on any single factor, such as chromosomes or genital sex; or some limited range of factors, such as the state of the person's gonads, chromosomes or genitals (whether at birth or at some other time).  Similarly, it would be wrong in law to say that the question can be resolved by reference solely to the person’s psychological state, or by identifying the persons "brain sex".

28.
In paragraph 329 AB85 of his judgment, Justice Chisholm states, inter alia: "To determine a person's sex for the purpose of the law of marriage, all relevant matters need to be considered.  I do not seek to state a complete list, or suggest that any factors necessarily have more importance than others.  However the relevant matters include, in my opinion, the person's biological and physical characteristics at birth (including gonads, genitals and chromosomes); the person’s life experiences, including the sex in which he or she is brought up and the person's attitude to it; the person's self-perception as a man or woman; the extent to which the person has functioned in society as a man or a woman; any hormonal, surgical or other medical sex reassignment treatments the person has undergone, and the consequences of such treatment; and the person’s biological, psychological and physical characteristics at the time of the marriage, including (if they can be identified) any biological features of the person’s brain that are associated with a particular sex".

29.
In so far as Kevin is concerned, in paragraph 309 AB81 of his judgment, Justice Chisholm states, inter alia: "It is difficult to imagine how there could be a stronger case, on the facts, for a person with female chromosomes, born with female genitalia and chromosomes to be treated as a man.  I refer to the extensive evidence relating to his self-perception, appearance, medical history, and functioning in society".  This finding of Justice Chisholm, together with his finding that the evidence demonstrated (at least on the balance of probabilities) that the characteristics of transsexuals are as much "biological" as those of people thought of, or classified, as ‘inter-sex’, provides what his Honour found to be a compelling case for the granting of the Respondent’s Application. (paragraphs 326 AB84 and 329 AB85 of his judgement)

30.
In paragraph 8 of his submissions, the Appellant submits that Justice Chisholm "accepted that Kevin had been born a female and was biologically female". The Appellant submits that this finding is to be found at paragraph 23 AB12-13 of the judgment.  With respect, this submission of the Appellant is not accurate.  Justice Chisholm does not, either in paragraph 23 or anywhere else in his judgement, find that Kevin had been born a female and was biologically female.  On the contrary in paragraph 23 of his judgment, Justice Chisholm indicates, inter alia: "His birth certificate recorded his sex as "female".  No doubt he looked like a girl baby when he was born.  There is no direct evidence about the state of his body after birth, but on the available evidence I find that at birth his genitalia and gonads were female, and he had and continues to have female (XX) chromosomes" (Respondents’ emphasis).  In this regard, in paragraph 230 AB60-61 of his judgment, Justice Chisholm found that the proposition that chromosomes are the decisive factor in sexual development is no longer tenable.

31.
The findings set out in paragraph 23 of Justice Chisholm’s judgment are clearly limited. The Respondents submit that the language in paragraph 23 of Justice Chisholm's judgment was clearly chosen with some care and was precisely intended to avoid conveying the finding as to Kevin’s sex that the Appellant claims. In paragraph 8 of his submissions, the Appellant fails to refer to the fact that Justice Chisholm made a finding that the evidence had demonstrated (at least on the balance of probabilities) that the characteristics of transsexuals are as much "biological" as those of people thought of as inter-sex (see paragraph 272 AB70 of the judgment). 

32.
The fact that the submission of the Appellant that Justice Chisholm "accepted that Kevin had been born a female and was biologically female" is wrong is demonstrated by the fact that Justice Chisholm found that, on the balance of probabilities, Kevin’s "sense of being a man is based on some biological characteristics of his brain". (paragraph 312 AB82 of his judgement).

33.
With respect, that part of paragraph 8 of the Appellant’s submissions that contends that Justice Chisholm "concluded that Kevin had changed his sex by the date of his marriage" does not truly reflect Justice Chisholm's reasoning or findings.  In this regard, in paragraph 111 AB31 of his judgment, Justice Chisholm indicates, inter alia, that the decision in Corbett "may depend on what I have suggested is a mistaken assumption, that in some ultimate sense each person has a "true sex" which it is the law's task to identify"(Respondents’ emphasis).

34.
Furthermore, the Appellant's submission that Justice Chisholm "concluded that Kevin had changed his sex by the date of his marriage" does not take account of the fact that in paragraph 13 AB10 of his judgment Justice Chisholm states, inter alia: "The word "transsexual" may suggest a sexual transition, a passing from one sex to the other.  While that may reflect the physical changes associated with surgery or hormone treatment, it does not convey the fact that transsexuals say that they have always experienced themselves as belonging to the other sex, before as well as after the hormone or surgical procedures".

35.
In so far as paragraph 9 of the Appellant's submissions are concerned, Justice Chisholm indicates (in subparagraph 5 of paragraph 330 AB86 of his judgment) that he took all the circumstances of Kevin's Case into consideration.

36.
In paragraph 10 AB9 of his submissions, the Appellant submits that Justice Chisholm "had to determine whether the common law test developed in Corbett and applied in a number of common law jurisdictions was relevant to the construction of the Marriage Act".  The Respondents agree.  As Justice Chisholm indicates in paragraph 2 AB8 of his judgment, prior to his judgment, Australian law had not determined the basis for ascertaining whether a person was a man or a woman for the purpose of marriage law.  

37.
With respect to the Appellant, the purported summary of the findings and reasoning of Justice Chisholm set out in paragraph 11 of the Appellant's submissions makes no real attempt to properly reflect the detailed findings and reasoning of Justice Chisholm.

38.
The Appellant's submission (see paragraph 12 of his written submission) that Justice Chisholm "applied what he considered is the contemporary meaning of "man" and "woman" that had regard to the current legal, social and medical environment" is wrong.  In fact, in paragraph 134 AB37 of his judgment, Justice Chisholm makes it clear that he is of the opinion that the words "man" and "woman" are ordinary English words that should be given their contemporary meanings.  The Respondents do, however, accept that the ordinary, everyday meaning of the words "man" and "woman" coincide with the meaning attributed to them by the expert witnesses who gave evidence in the proceedings below and the meaning attributed to them for the purposes of Australian criminal law and security law.  In this regard, in his Statement Of Facts And Contentions in the proceedings below, the Appellant submitted, inter alia: "The criteria adopted in Corbett reflect the ordinary and everyday meaning given to the words "man" and "woman" in the context of determining a person’s status for the purpose of "marriage". This is the appropriate approach to interpretation in this case” (see paragraph 6 AB150) (Respondents’ emphasis).

39. 
The Respondents respectfully submit that any suggestion that ordinary English words such as "man" and "woman" should be given anything but their ordinary and everyday meaning should be rejected.  The Appellant’s suggestion (in paragraph 21 of his submissions) that the words "man" and "woman" should be given "their ordinary and natural meaning having regard to Parliament’ intention in 1961" is inconsistent with the proposition that he advanced in paragraph 6 of his Statement Of Facts And Contentions (see paragraph 6 AB150) and his written submissions in the proceedings below (see paragraphs 31 and 32 AB187) in that he now substitutes the word "natural" for the word "everyday".  Such a substitution is consistent with the "essentialist" view of sexual identity rejected by Justice Chisholm (see paragraphs 105 to 110 of his judgment AB30-31). In any event, the fact that the Appellant now wishes to have the Full Court adopt a meaning of the words “man” and “woman” other than their ordinary and everyday meaning constitutes an attempt to have the Full Court adopt a meaning different to that of ordinary Australians. 

40.
The Parliament chose not to define the words "man" and "woman" when it enacted the Marriage Act 1961.  In such circumstances, the Appellant's submission that the Parliament intended that, as from 1961, the ordinary and natural meaning of those words were to be regarded as different to the ordinary and everyday meaning of those words in later years should be rejected.  The proposition in the Appellant’s submissions that the Marriage Act 1961 constitutes a code to the extent and effect that Justice Chisholm was prevented from adopting the ordinary, everyday meaning of the word “man” should be rejected in circumstances where the Parliament has chosen not to define the words "man" and "woman" in the Act.

41.
In so far as paragraph 14 of the Appellant’s submissions are concerned, the Respondents agree that in order to determine whether Kevin is a "man" for the purposes of marriage, it is necessary to determine the meaning of the word "man" in sections 46 (1) and 69 (2) of the Marriage Act 1961 (and, by implication, in section 43 of the Family Law Act 1975).  The question of whether the word "man" in the said Acts is to be given its ordinary, everyday meaning is a question of law: Collector of Customs v Pressure Tankers Pty Ltd and Pozzolanic Enterprises Pty Ltd (1993) 43 FCR 280 at 289.  The question of whether facts fully found fall within the provisions of a statute properly construed is a question of law: Hope v Bathurst Council (1980) 144 CLR 1 at 7.

42.
In Australia it has always been open to the Commonwealth Parliament to address the issue that was before Justice Chisholm and which is now before this Honourable Full Court.  It has chosen to not do so (either before or after the decision in Corbett).  In such circumstances, it may be assumed that the Parliament is content for this aspect of law to be determined by the Courts (this is especially so in circumstances where, after the decision in Corbett, it created a specialist court to deal with issues relating to marriage and family law).  In any event, the Respondents respectfully submit that the task of declaring the meaning of statutes is a function that courts undertake everyday of the week.  It is the task that the Supreme Court of New South Wales undertook in R v Harris and McGuiness (1988) 17 NSWLR 158 and that the Federal Court undertook in Secretary of Department of Social Security v SRA (1993) 43 FCR 299. Indeed, it is the task that Justice Ormrod undertook in Corbett.

43.
In so far as paragraph 15 of the Appellant's submissions are concerned, Justice Chisholm accepted "that marriage involves questions of status and that this is a matter of public interest" (at paragraph 280 of his judgment AB72).  His Honour, however, found that there are no reasons why the law of marriage should diverge from the general law.  Indeed, his Honour found that there are good reasons specific to marriage and the family for recognising sex reassignment (see paragraphs 289 AB74, 324 AB84 and 325 AB84 of the judgment).  In this regard, it is to be noted that in the proceedings below the Appellant conceded that Kevin and Jennifer and their son constitute a family.

44.
In so far as paragraph 16 to 18 of the Appellant’s submissions are concerned, as indicated in paragraph 40 of these submissions, the proposition in the Appellant’s submissions that the Marriage Act 1961 constitutes a code to the extent that it prevented Justice Chisholm from adopting the ordinary, everyday meaning of the word “man” should be rejected in circumstances where the Parliament has chosen not to define the words "man" and "woman" in the Act.

45.
In so far as paragraph 19 of the Appellant’s submissions are concerned, there is nothing in the extract from the decision in Hyde v Hyde and Woodmansee (1866) LR 1 P&D 130 at 133 to indicate that Lord Penzance intended that the words "man" and "woman" should have anything but their ordinary, everyday meaning.  Indeed, it may be assumed that if he did not intend them to have their ordinary, everyday meaning he would have made that clear.

46.
In so far as paragraph 20 of the Appellant’s submissions are concerned, the Respondents submit that the common law meaning of the words "man" and "woman" is their ordinary, everyday meaning and that the Parliament intended that these words should have their ordinary, everyday meaning in the Marriage Act 1961 and the Family Law Act 1975. 

47.
 The Appellant’s submission in paragraph 21 of his submissions, and its essential inconsistency, is dealt with in paragraphs 38, 39 and 40 above.

48.
In relation to paragraph 22 of the Appellant's submissions, the Respondents agree that the task of a court when construing legislation is to give effect to the legislative purpose.

49.
In relation to paragraph 23 of the Appellant's submissions, and with respect, the contention "that the meaning of man and woman should be considered in the light of the meaning of marriage" is not the proper approach to the construction of a statutory provision.  As indicated in paragraph 48 above, the task of a court is to give effect to the legislative purpose.  That purpose is to be found in reading the Act as a whole. As Corbett had not been decided in 1961 it is clear that the Parliament did not have regard to that decision when it enacted the Marriage Act 1961.  In this regard, the fact that the Parliament chose not to define the words "man" and "woman" is an indication that the Parliament intended that they should have their ordinary, everyday meaning and that the task of construing that meaning should be left to the courts.

50.
In relation to paragraph 24 of the Appellant's submissions, as indicated in paragraph 12 above, the decision in Corbett is easily distinguishable upon the basis that Australian law provides that the non-consummation of a marriage does not make the marriage void.  That was not the case in England when Corbett was decided and this fact probably helps explain why the decision in Corbett "exhibits a remarkable focus on the mechanics of genital sexual activity" (see paragraph 94 of the judgment of Justice Chisholm AB28). 

51.
The suggestion in paragraph 24 that procreation is an intrinsic part of marriage should be rejected in circumstances where many married couples choose to not have children or have children by way of assisted reproductive technology and the law provides that the non-consummation of a marriage does not make a marriage void.

52.
In relation to paragraph 25, 26 and 27 of the Appellant’s submissions, as indicated in paragraph 43 above, Justice Chisholm accepted that marriage involves questions of status and that this is a matter of public interest (see paragraph 280 AB72 of his judgment).  What his Honour rejected (in the Respondents’ respectful submission, correctly) was the Appellant’s submission that "there are special considerations applicable to marriage that would mean that the word "man" should be given a special definition for the purpose of marriage law" (see paragraph 289 of Justice Chisholm's judgment AB74).

53.
In paragraph 28 of his submissions, the Appellant sets out an extract from the decision in Bellinger and Bellinger [2001] EWCA Civ 1140 (17 July 2001).  There is nothing in the decision of Justice Chisholm that is inconsistent with that extract.  As indicated in paragraph 52, Justice Chisholm accepted that marriage involves questions of status and that this is a matter of public interest.  In this regard, he found that it would be wrong in law to say that the question of whether an individual is a man or a woman for the purpose of marriage can be resolved by reference solely to the person's psychological state, or by identifying the person’s "brain sex" (see the last sentence in paragraph 328 of his judgment AB85).  In other words, Justice Chisholm accepted that the question of whether a person is a "man" for the purposes of marriage is not for the spouses alone to decide.

54.
Paragraph 29 of the Appellant’s submissions represents a departure from the position that the Appellant first adopted in this case (i.e., that the word "man" should be given its ordinary, everyday meaning).  Indeed, in submitting that "The long established and understood meaning of "man" remains the meaning to be applied" the Appellant puts forward yet another construction of "man" (i.e., in paragraph 21 of his submissions the Appellant submits that the words "man" and "woman" should be given "their ordinary and natural meaning having regard to Parliament’s intention in 1961).

55.
The statement in the last sentence of paragraph 29 of the Appellant’s submissions that "it is clear that the Parliament could not have intended that the marriage of a woman to a post-operative female to male transsexual was a marriage of a woman and a man" is based on speculation of what was not said at the time of the enactment of the Marriage Act 1961.  Such speculation assumes that the then members of the Parliament did not have sufficient wisdom to intend that the words "man" and "woman" should have their ordinary, everyday meaning so as to permit courts to deal with cases as they arose in the future. Such a construction supposes that Parliament intended that a court at any future date should undertake the extremely difficult task of seeking to ascertain the historic circa 1961 meaning of words without the legislative assistance or direction of a definition of those words. As the Respondents submitted in the proceedings below, the proposition invites error. (AB740 5-20)

56.
In relation to paragraph 30 of the Appellant’s submissions, the proposition that marriage is intrinsically connected with procreation should be rejected for the reasons set out above.  There is a substantial inconsistency between the Appellant's submission "that the biological characteristics of a person are central to determining a person's status as a man or woman" and his submission that Kevin and Jennifer's marriage should be declared invalid.  In this regard, on the basis of the unchallenged expert medical evidence in the proceedings below, Justice Chisholm found, on the balance of probabilities, that Kevin's "sense of being a man is based on some biological characteristics of his brain" (see paragraph 312 AB82 of his judgment).  Furthermore, Justice Chisholm was "satisfied that the evidence now is inconsistent with the distinction formerly drawn between biological factors meaning genitals, chromosomes and gonads, and merely "psychological factors" and on this basis distinguishing between cases of inter-sex (incongruities among biological factors) and transsexualism (incongruities between biology and psychology)" (see paragraph 270 of his Honour's judgment AB70).

57.
In Bellinger and Bellinger the court at first instance and the Court of Appeal had the benefit of evidence from three expert witnesses (one of whom was Professor Louis Gooren).  The Respondents respectfully submit that Justice Chisholm had the benefit of more extensive expert evidence.  Nevertheless, whilst each case must be decided on the material admitted into evidence, it is to be noted that the expert evidence referred to in the judgments in Bellinger and Bellinger is consistent with the expert evidence in the proceedings before Justice Chisholm.

58.
In Bellinger and Bellinger the majority in the Court of Appeal indicate that, at first instance in that case, counsel for Mrs Bellinger agreed (incorrectly in the Respondent's respectful submission) that the decision of Charles J in W v W. had no bearing.  Thus, in the proceedings before the Court of Appeal there was no suggestion that Mrs Bellinger was incorrectly assigned to the male sex at birth, or that she fell "within the group described as inter-sexed".  In this regard, the Respondents' submit that the expert evidence tendered before Justice Chisholm (and in Bellinger and Bellinger) provide overwhelming support (certainly more than sufficient to satisfy the test of persuasion on the balance of probabilities) that the process of human sexual development and differentiation includes the sexual differentiation of the brain. In this regard, and in the absence of a diagnosed delusional disorder (which Kevin does not have), an individual’s brain sex is best and simply evidenced by that individual’s statement of their self-perception of their sex. (See Justice Chisholm’s Judgement sub-paragraph 300(5)(a) AB86).

59.
Furthermore, the unchallenged expert evidence provides overwhelming support (certainly more than sufficient to satisfy the test of persuasion on the balance of probabilities) that transsexuals are properly categorised as inter-sex when the sexual differentiation of the human brain is taken into account.

60.
Thus, the submission of the Appellant that Kevin and Jennifer's marriage should be declared invalid is inconsistent with his submission "that the biological characteristics of a person are central to determining a person's status as a man or woman".  In this regard, the inconsistency of the approach of the Appellant is further demonstrated by the fact that the decision in Corbett was based upon the expert medical knowledge available at that time in relation to the then known biological factors in the process of sexual differentiation (i.e., the Appellant' s position is that it was permissible at the time of Corbett for Ormrod J to have regard to expert medical evidence in determining the matter before him, but it is not permissible for a present day court to have regard to such evidence (see paragraphs 8 and 9 of the Appellant’s Statement of Facts And Contentions in the proceedings below; paragraphs 25 to 28 of his Written Submissions in the proceedings below AB146-147; and paragraph 29 of his submissions to the Full Court).  The submission of the Appellant that it is not permissible for a present day court to have regard to contemporary expert medical evidence is inconsistent with the approach adopted by the Court of Appeal in Bellinger and Bellinger.  Indeed, the following statement appears under the heading "General Conclusions" in the majority judgment in that case: “It seems to us that two questions arise.  The first question is for the court.  What is the status of the Appellant?  Is she male or female?".

61.
In paragraph 31 of his submissions the Appellant contends "Subsequent physical changes cannot lead to change of sex for marriage purposes".  In this regard, the Appellant's failure to accept the brain differentiation stage of the biological process of sexual differentiation is inconsistent with his adoption of a biological test upon the basis of the decision in Corbett.  In effect, the Appellant adopts a position that is inconsistent with the statement by Ormrod J that: "the criteria must in my judgment, be biological". 

62.
The expert evidence before the Court of Appeal in Bellinger and Bellinger was not as extensive as the expert evidence before Justice Chisholm. In the opinion of the majority in Bellinger and Bellinger "the possibility of brain sexual differentiation is, for reasons already set out above not yet possible to take into account".  Those reasons of the majority are set out under the heading "Conclusions on the Medical Evidence". In this regard, Professor Gooren gave evidence that the relevant research had substantiated the hypothesis dealing with brain sex and that transsexuals are inter-sexed. Professor Green agreed that the Zhou et al paper on sexual differentiation of the brain should not be considered a preliminary report (although he underlined the fact that the research was conducted on a small sample of male transsexuals).  Mr Terry, commenting on Professor Green's opinion said: "Although the current scientific literature arguing for a biological causation in the development of gender dysphoria is not irrefutable, it is certainly compelling to my mind". 

63.
In his evidence in Bellinger and Bellinger, Professor Green stated: "There is growing acceptance of findings of sexual differences in the brain that are determined prenatally.  They are seen as influencing sex-typed and sexual behaviours.  I do not know how much of an international consensus there is on this or just what a reasonable body of medical opinion would constitute here.  However, there is a growing momentum in that direction".  The Respondents submit that the fact that there was no medical evidence to the contrary in the proceedings before Justice Chisholm and in Bellinger and Bellinger indicates that there is no reasonable body of medical opinion holding a view to the contrary.  In paragraph 252 of his judgment, Justice Chisholm states, inter alia: "So far as I know, apart from the theory of brain sex differentiation, there is no available explanation of transsexuals…".  In this regard, the Respondents submit that the evidence before Justice Chisholm, before the Court of Appeal in Bellinger and Bellinger and in the United States of America in the Court of Appeals of the State of Kansas in the matter of In the Estate of Gardiner (2001)(unreported No 85,030/2001 and Justice Chisholm’s reference to the case in paragraphs 185 and 186 AB50-51) indicate that the international consensus in relation to sexual differentiation of the human brain, and hence the biological concept of brain-sex is most substantial.

64. In so far as paragraphs 32, 33 and 34 of the Appellant's submissions are concerned, the decision in Corporate Affairs Commission of New South Wales v Yuill and others (1991) 172 CLR 319 provides no assistance to the Appellant.  In this regard, the Marriage Act 1961 was enacted before the decision in Corbett. The reasons why the words "man" and "woman" should be given their ordinary, everyday meaning have been dealt with above.

65. The submissions set out in paragraphs 35 to 42 of the Appellant's submissions reaffirm his position the while Ormrod J could take account of expert medical opinion, present day courts may not.  The suggestion by the Appellant that refusing one category of inter-sex persons, namely transsexuals, the right to marry, avoids practical problems that are potentially likely to arise if a person's sex for the purpose of marriage can change during their life should be rejected.  Even the common law of the United Kingdom recognises the fact of sex reassignment and recognises the validity of the marriage of other inter-sex persons following sex reassignment in their reassigned sex: W v W; Bellinger and Bellinger. Further, the common law of the United Kingdom does so notwithstanding the absence of legislation to manage the supposed practical difficulties arising out of that recognition: W v W; Bellinger and Bellinger.  In this regard, in his dissenting judgment in Bellinger and Bellinger, Lord Justice Thorpe sets out the striking similarities between Mrs W and Mrs Bellinger. The Respondents submit that there is no justification for treating the two individuals differently; and in particularly for denying marriage to Mrs Bellinger, while allowing it for Mrs W.  Indeed, Ormrod J in Corbett stated: "The only cases where the term "change of sex" is appropriate are those in which a mistake as to sex is made at birth and subsequently revealed by further medical investigation".  In rejecting the present consensus of expert medical opinion that transsexuals are a category of inter-sex persons, the Appellant rejects the concept of further medical investigation envisaged by Ormrod J.

66.
In relation to paragraphs 43, 44 and the first paragraph numbered as 45 of the Appellant's submissions, it is to be noted that in its recent decision In The Matter Of The Estate Of Marshall G Gardiner, the Court Of Appeals Of The State Of Kansas rejected the reasoning of the majority in the Littleton case "as a rigid and simplistic approach to issues that are far more complex than addressed in that opinion".  In this regard, the Court said "We conclude that a trial court must consider and decide whether an individual was male or female at the time the individual's marriage license was issued and the individual was married, not simply what the individual's chromosomes were or were not at the moment of birth".  Furthermore, the Court stated: "Aside from chromosomes, we adopt the criteria set forth by Professor Greenberg.  On remand, the trial court is directed to consider factors in addition to chromosome makeup, including: gonadal sex, internal morphologic sex, external morphologic sex, hormonal sex, phenotypic sex, assigned sex and gender of rearing, and sexual identity.  The listed criteria we adopt as significant in resolving the case before us should not preclude the consideration of other criteria as science advances". As demonstrated by Justice Chisholm, a review of the history of the decisions of various courts around the world in respect of the issue of transsexualism and marriage indicates that the exclusive and ‘essentialist’ approach adopted in Corbett is not, in fact, the traditional approach to the issue but merely represents an extreme fundamentalist approach to the issue that was a departure from an earlier, more humane legal approach to variation in human sexual formation. (see paragraphs 113 to 119 of Justice Chisholm’s judgement AB31-33) His Honour also demonstrates that this traditional humane judicial approach to the issue has continued to be followed notwithstanding the advent of the fundamentalist Corbett decision in numerous jurisdictions while many of the cases quoted as following the fundamentalist Corbett approach do so by uncritically accepting and applying the arbitrary test that Ormrod J created in respect of determining sex for the purpose of marriage in Corbett for people who experience transsexualism. In particular, and relevantly, Corbett approach has not been followed, and has been rejected, by Australian courts. (see paragraphs 113 to 119 AB31-33, Parts Five and Six AB38-56 of Justice Chisholm’s judgement, ) 

67.
It is correct that the majority in Bellinger and Bellinger said: "In our judgment the gender assignment at birth of a transsexual in accordance with the Corbett criteria cannot be challenged.  There are at present no other criteria that can be applied to a newborn child".  With respect to the majority it is improbable that every newborn child is subjected to a chromosomal test.  Indeed, in their judgment the majority referred with apparent approval to the observation of Lopez J in Littleton v Prange concerning the way an individual’s sex is normally assigned by doctors and others at birth that: "The declaration [of the obstetrician or midwife after a quick visual inspection] is then memorialised by a certificate of birth, without an examination of the child's chromosomes or an inquiry about how the child feels about its sexual identity". Only rarely do human beings either enquire or think about their chromosomal characteristics.

68.
In circumstances where counsel for Mrs Bellinger agreed that the decision of Charles J in W v W had no bearing on Mrs Bellinger's case the Court of Appeal decided the case without the benefit of submissions on that point.  Notwithstanding that Lord Justice Thorpe would have allowed Mrs Bellinger's appeal.

69. The Respondents respectfully submit that the judgment of the majority in Bellinger and Bellinger is not persuasive. As tis Honorable Full Court is most likely aware, the decision is presently the subject of an appeal to the House of Lords. The Respondents submit that the judgement of the majority is flawed in that it proceeds upon the incorrect view that although transsexualism has certain similarities to the condition called inter-sex, it is recognised as a distinct psychological disorder.  With respect, that conclusion is inconsistent with the evidence set out in their judgment and the judgment of Lord Justice Thorpe.  In any event, it is certainly inconsistent with the unchallenged expert evidence adduced in the proceedings before Justice Chisholm. Specifically, the evidence before Justice Chisholm, and his findings, clearly confirm that, whatever usage has been given to the word “dysphoria” in relation to transsexualism in the past, the condition of transsexualism is not a psychological disorder and, specifically, Kevin’s life-long sense of being male derives from the biological process of the sexual differentiation of his brain, a natural human variation in sexual formation, and not from any delusional or other mental or psychological disorder. (see paragraphs 239 to 273 of Justice Chisholm’s judgement AB63-72) 

70. In Bellinger and Bellinger the majority recognised that: "Each child born has to be placed into one of two categories for the purpose of registration".  They also indicated that they respectfully agreed with the judgment of Charles J in W v W upon the basis that Charles J had made it entirely clear that he perceived he was dealing with a different disorder, and not with a transsexual.  In this regard, the Respondents respectfully submit that the proposition that Australian marriage law distinguishes transsexuals from other categories of inter-sex persons should be rejected. 

71.
In relation to paragraphs 46, 47, the second paragraph numbered as 45, and then 48, 49 and 50 of the Appellant’s submissions, the Respondents have (in paragraphs 23 and 24 above) referred to the fact that it is highly desirable that the law be consistent in relation to the meaning of "man" and "woman" (see paragraph 306 AB79 of Justice Chisholm's judgment).  In this regard it is to be noted that Parker J said in R v Tan: "In our judgment both common sense and the desirability of certainty and inconsistency demand that the decision in Corbett v Corbett should apply for the purpose not only of marriage, but also for a charge under section 30 of the Sexual Offences Act 1956 or section 5 of the Sexual Offences Act 1967". The Respondents also respectfully refer to their submissions above and otherwise in these proceedings as well as Justice Chisholm’s observations which demonstrate why the method of statutory construction and interpretation espoused by the Appellant in these proceedings is flawed and should be rejected. 

72.
In so far as paragraphs 51 and 52 of the Appellant's submissions are concerned, the decisions of the European Court of Human Rights concern the proper construction and application of the European Convention on Human Rights to Contracting States and are irrelevant to the proper construction of the Marriage Act 1961 and the common law of Australia.  Likewise, the UK Home Office Report provides no assistance in circumstances where Australian criminal law and social security law already regard post-operative transsexuals as being members of the sex to which they have been reassigned.  Indeed, it is the Appellant’s approach that is likely to cause more rather than less confusion (see paragraphs 302 to 305 in Justice Chisholm's judgment AB78-79).

73.
In so far as paragraphs 53 to 56 of the Appellant’s submissions are concerned, as indicated in paragraph 42 above and otherwise, the task of declaring the meaning of statutes is a function that courts undertake every day of the week.  It is the task that the Supreme Court of New South Wales undertook in R v Harris and McGuiness and that the Federal Court undertook in Secretary of Department of Social Security v SRA.

74.
In relation to paragraphs 57 to 61 of the Appellant's submissions, Justice Chisholm's conclusion that all relevant matters need to be considered (paragraph 329 of his judgment) is consistent with the approach adopted by the Court Of Appeals Of The State Of Kansas in its recent decision in The Estate Of Gardiner.  In this regard, the suggestion that Justice Chisholm failed to address "how the various factors should be reconciled" does not take sufficient account of the need to determine each case on its own facts or seek to deal with his Honours specific reasons for finding that it was inappropriate to apply a list of criteria or a formulaic approach to determining whether an individual is a “man’ or a “woman” in the ordinary, everyday meaning of those words. (see paragraphs 326 to 329 of Justice Chisholm’s judgement AB84-85) The Respondents submit that the Appellant's submission that the scientific evidence before Justice Chisholm “about the existence of "brain sex" was uncertain and inconclusive" should be rejected.

75.
In paragraphs 62 to 67 of his submissions, the Appellant submits that society's perception of an individual's sex is irrelevant in determining a person's sex for the purpose of marriage.  In this regard, the Respondents submit that society’s perception of an individual's sex is a relevant consideration having regard to the fact that "marriage is a matter of status and is not for the spouses alone to decide.  It affects society and is a question of public policy" (see the extract from Bellinger and Bellinger referred to in paragraph 28 of the Appellant's submissions and see Part Eight AB71-78 and paragraphs 322 to 325 AB83-84 of Justice Chisholm’s judgement).  Furthermore, society’s perception of a person's sex provides relevant evidence as to the ordinary, everyday meaning of the words "man" and "woman". The Appellant’s submission in respect of the observations of Mathews J in Harris and McGuiness referred to in paragraph 65 should be rejected as essentially misconceived given that in the context of her judgement her Honour was intent on distinguishing between the approach to be taken as between individuals who had, and who had not, undertaken full sex re-assignment. Such considerations are not relevant to these proceedings where both parties agree that Kevin has undergone full sex reassignment and can be described as a post-operative transsexual.  

76. In paragraph 68 of his submissions the Appellant submits that "It was these factors which the Judge considered to be determinative of whether Kevin was a man at the date of his marriage: see AB 85 – 86 para 330".  In fact, in paragraph 330 AB85 of his judgment, Justice Chisholm expressly states that he had regard to all of the circumstances.  In any event, it is clear that Justice Chisholm had regard not only to "witnesses sympathetic to the Respondents' circumstances" but also to the evidence of the expert medical witnesses (whose duty is to assist the Court). Indeed, many of the other witnesses had no particular reason to be sympathetic to the Respondents or their circumstances;

77. The Respondents submit that Justice Chisholm's judgment does not disclose any legal, factual or discretionary error. 

78. The Respondents submit that Justice Chisholm’s judgement clearly evidences His Honour’s thorough understanding of both the legal concepts and the expert evidence in the proceedings.  

79. The Respondents submit that Justice Chisholm was correct in rejecting Corbett as a persuasive decision or appropriate starting point. (See paragraph 310 of Justice Chisholm’s judgement AB81);

80. The Respondents submit that having rejected Corbett, Justice Chisholm was correct in determining the issue of these proceedings by firstly determining the ordinary, everyday meaning of the words “man” and “woman” and then, after finding that there was no reason to refine or limit that meaning in the context of the law of marriage, determining that Kevin came within the ordinary, everyday meaning of “man” taking into account all relevant matters and, in particular, the matters set out in sub-paragraph 330(5) of His Honour’s judgement. (see Part Nine of Justice Chisholm’s judgement AB81 - 86) The Respondents submit that in doing so Justice Chisholm resolved the issue of these proceedings in a manner that evidenced both humanity and common sense;

81. Further, His Honour clearly perceived and described the starkly adverse consequences for both the Respondents and Australian society if the Appellant’s case was successful and the Corbett approach was adopted by Australian law for the purpose of determining the validity of marriage for people like Kevin and Jennifer. As Justice Chisholm states at paragraph 326 AB84, to accept the Appellant’s submissions in these proceedings and follow the decision of Corbett would “…create indefensible inconsistencies between Australian marriage law and other Australian laws. It would take the law in a direction that is generally contrary to developments in other countries. It would perpetuate a view that flies in the face of current medical understanding and practice. Most of all, it would impose indefensible suffering on people who have already had more than their share of difficulty, with no benefit to society.”;

82. The appeal should be dismissed.

6th February, 2002

_____________________________

Rachael D. Wallbank






Tel: 02 9764 2922










Fax: 02 9764 2900

Solicitor for the Respondents.

K&J Appeal – Respondents’ Submissions.06.02.02.A

 

7
25

