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APPLICANTS’ POINTS OF CONTENTION

(as amended – see initial note)
1. The fundamental purpose of law is the regulation of the relations between persons, and between persons and the state or community.

2. Section 51 (xxi) of the Constitution enables the Commonwealth to make laws for the peace, order and good government of the Commonwealth with respect to marriage.  The scope of this power enables the Commonwealth to enact legislation that creates, defines, or declares rights or duties that arise out of, or have a sufficient connection with the marriage relationship.

3. The laws made with respect to marriage by the Commonwealth, namely the Marriage Act 1961 and the Family Law Act, prevail over:

(i)
inconsistent common law decisions;

(ii)
the unfounded fears and misconceptions of those who would seek to deny the benefits conferred by the Marriage Act and the Family Law Act to people who have experienced the predicament called transsexualism. 

4. A construction of a statute that produces the less hardship is to be preferred to another having the opposite effect.  This is particularly so in the case of remedial legislation such as the Marriage Act 1961 and the Family Law Act.   Both statutes proceed upon the basis that a person is either a man or a woman.  Australian society perceives individuals on that same basis.  Neither statute discloses a legislative purpose to exclude from the benefit of marriage a person perceived by society to be a man or a woman.  It is proper to test a construction by its consequences.  A construction that has the consequence that a person is not a man for the purpose of the statutes where medical science, Australian society, Social Security and Criminal Law all perceive that person to be a man is undesirable, unrealistic and contrary to the principle of equality under the law.

5. The human brain differentiates as to sex in the same fundamental way as the other sexually differentiated parts of the human body (“brain sex” or “mental sex”).  The brain sex of an individual develops as a biological process independently of the body.

6. In the absence of mental ill health, an individual’s brain sex is the sex, male or female, which that individual perceives himself or herself to be. 

7. Australian society perceives and requires its members to be either male or female (“cultural sex” or “social sex”). An individual’s cultural sex is that sex, male or female, to which that individual is generally perceived to belong by the other members of his or her society.

8. In Australia, an individual’s cultural sex is most often assigned at birth on the basis of a casual inspection of the individual’s external genitalia on the presumption that the individual’s brain sex is in accord.

9. In Australia, when the sexually differentiated features an individual’s body are incongruous, or fail to provide a clear indication of the individual’s brain sex (“intersex”), the assignment of that individual’s sex is generally postponed until, or such assignment takes place on a provisional basis to be later affirmed or reversed on the basis of, the disclosure by the individual of his or her brain sex.

10. Transsexualism is the predicament experienced by an individual when the sex generally indicated by the sexually differentiated features of the individual’s body and the cultural sex consequently assigned to that individual are inconsistent with the individual’s brain sex. That individual is called a transsexual. Medical science now recognises that transsexualism is a form of intersex.

11. When a transsexual individual undergoes surgery to alter the sexually differentiated features of his or her body so as to bring it into harmony with his or her brain sex such that the individual’s body can no longer function in the sex indicated by the body prior to that surgery then the individual has undergone sex  assignment surgery or sex re-assignment surgery. Such surgery is rehabilitative and, therefore, does not require results that are either cosmetically or functionally perfect in order to be considered successful.

12. When a transsexual individual ceases to live in the cultural sex to which that individual was assigned and commences living in the cultural sex which is in harmony with his or her brain sex then the individual has undergone cultural sex assignment or cultural sex re-assignment and is said to have transitioned from one cultural sex to the other.

13. In Australia, chromosomal factors are irrelevant in determining a person's sex for the purpose of marriage. The possession or absence of a Y chromosome does not determine a person’s brain sex. In Australia, the possession or absence of a Y chromosome does not determine a person’s cultural sex. In Australia, and elsewhere, a significant number of people who possess a Y chromosome legally live and marry as women and a significant number of people who do not possess a Y chromosome legally live and marry as men.
14. A significant number of Australians who are born with external genitalia and/or gonads not clearly indicative of either sex marry in conformity with Society’s perception of them as either men or women.

15. In Australia, non-consummation of a marriage does not render the marriage void or voidable.  A man who is impotent is not thereby prevented from entering into a valid marriage.

16. In Australia, a man who is sterile is not thereby prevented from entering into a valid marriage.

17. In Australia, a man who, by reason of accident or illness, has lost his penis and/or testes is not thereby prevented from entering into a valid marriage.

18. Australian law does not require that, prior to their marriage, a bridegroom or bride undergo any form of medical examination or testing.

19. Australian law requires that the validity of a marriage be determined upon the facts existing at the time of the marriage.

20. The question of whether the applicant husband was a man at the time of his marriage to the applicant wife is a question of law to be determined:

(i)
upon the proper construction of the Marriage Act and the Family Law Act; 

(ii)
upon the findings made by the Court as to the facts of the case (the most important of which is the applicant husband’s Cultural Sex indicating Society's perception of the sexual identity of the applicant husband);

(iii)
having regard to the value that Australian law places on equality under the law, the dignity of individual men and women and the protection of children;

(iv)
having regard to the desirability for uniformity with respect to the law relating to the determination of a person's sex;

(v)
without regard to inconsistent common law decisions and prejudice based on unfounded fears and misconceptions.

21. On 21 August 1999 the marriage celebrant, Ms ABC, a person having authority under the Marriage Act to solemnize marriages, issued a Certificate of Marriage indicating that she had, on that day, duly solemnized the marriage of the applicant husband and the applicant wife in accordance with the provisions of that Act.

22. At the time Ms ABC married the Applicant Husband and the Applicant Wife, and at all relevant times, she was aware of the Applicant Husband’s transsexual background.

23. Society's perception of the sexual identity of the applicant husband is to be determined by reference to the perception of people who know and interact with him.  Prior to 21 August 1999 the applicant husband lived as a man.  At that time the persons and organisations that referred to the applicant husband as a man and treated him as such included:

23.1 Dr Lawrence Ho;

23.2 Dr Anne Pike;

23.3 Dr Ann Conway;

23.4 Professor Robert Jansen;

23.5 Ms ABC and the witnesses to the ceremony that Ms ABC conducted on 21 August 1999;

23.6 His relatives, friends and acquaintances;

23.7 His employer, namely ABC Pty Limited;

23.8 Medicare;

23.9 The Australian Taxation Office;

23.10 Integral Energy;

23.11 Sydney Water;

23.12 ABC City Council;

23.13 The ABC Friendly Society;

23.14 ABC Motor Insurers Ltd;

23.15 The ABC Employee's Credit Union Limited;

23.16 Colonial State Bank;

23.17 The NRMA;

23.18 ABC Catholic Club;

23.19 ABCDE Catholic Club

24. As at 21 August 1999 the applicant husband was eligible to receive a passport from the Commonwealth showing his sex as "male".  The issue of such a passport subsequent to that date confirms that eligibility and constitutes a representation by the Commonwealth to the world at large that the applicant husband is a male.

25. Prior to 21 August 1999 the applicant husband was recognised as a man and the applicant husband and the applicant wife were recognised as a heterosexual couple by Sydney IVF Pty Limited and King George V Memorial Hospital for Mothers and Babies.  As a result of treatment provided by Sydney IVF, the applicant wife became pregnant and gave birth to a male child, namely Quentin. Quentin's birth certificate indicates that his father is the applicant husband and his mother is the applicant wife.

26. Subsequent to Quentin’s birth, Medicare has issued a family card showing the names of the applicant husband, the applicant wife and their son.

27. Since 21 August 1999, the entities that have dealt with the applicant husband and the applicant wife as husband and wife include the Colonial State Bank, ABC Employees' Credit Union Limited, ABC City Council, and the company that contracted to build their home, namely ABC Developments Pty Limited.

28. In this case, the principle that error as to identity renders a marriage invalid is irrelevant.  The applicant wife is a party to the application in circumstances where, at the time of the marriage, she was aware of the applicant husband's transsexual background and his anatomy.

29. The view that the applicant husband should be entitled to be married as a man is shared by a number of medical experts, namely Professor Robert Jansen, Professor Louis J.G. Gooren, Professor Milton Diamond, Professor Neil McConaghy, Professor William Walters, Dr Cornelis H. Greenway, Dr Peter Haertsch and Dr Jan Walker.

30. Apart from the marriage celebrant, the applicant husband and the applicant wife, the persons who attended  the ceremony of marriage conducted on 21 August 1999 were:

30.1    S T

30.2    N T

30.3    J K

30.4    M K

30.5    E K

30.6    I H

31. All of the persons identified in the preceding paragraph were aware of the fact that the applicant husband was a man of transsexual background.

32. As at the 21 August 1999 the applicant husband’s cultural sex was male. A failure to take account of a person’s cultural sex in determining their sex for the purpose of marriage constitutes a failure to take account of a relevant consideration which is the factor that confirms the perception of person’s society as to his or her sex.

33. As at 21 August 1999 the applicant husband's brain sex was male.  A failure to take account of a person's brain sex in determining their sex for the purpose of marriage constitutes a failure to take account of a relevant consideration which is the biological basis of a person’s perception of his or her sex.

34. As at 21 August 1999 the applicant husband's secondary sexual characteristics were male.  Such secondary sexual characteristics prevented him from living as a woman.  A failure to take account of a person's secondary sexual characteristics in determining their sex for the purpose of marriage constitutes a failure to take account of a relevant consideration.

35. As at 21 August 1999 the applicant husband's hormonal balance was that of a male.  A failure to take account of a person's hormonal balance in determining their sex for the purpose of marriage constitutes a failure to take account of a relevant consideration.

36. As at 21 August 1999 the applicant husband was unable to function as a woman.  A failure to take account of such an inability in determining a person's sex for the purpose of marriage constitutes a failure to take account of a relevant consideration.

37. The applicant husband underwent sex assignment or sex reassignment surgery on November 1997 and September 1998.  As a result of that surgery the applicant husband’s body was no longer able to function as that of a female; including for the purposes of reproduction and sexual intercourse.  A failure to take account of the fact that a person has undergone sex assignment surgery or sex reassignment surgery in determining a person's sex for the purpose of marriage constitutes a failure to take account of a relevant consideration.

38. The Marriage Act 1961 and the Family Law Act should be interpreted with compassion and humanity in respect of people who experience a variation of standard human development and sexual differentiation such as transsexuals.

39. The fact that the criminal law and social security law recognise transsexuals as members of the sex to which they have been surgically assigned or reassigned is a relevant consideration in determining a person's sex for the purpose of marriage.  So, too, are the provisions of Part 5A of the Births, Deaths and Marriages Act 1995 (NSW).

40. Australian law does not require that men and women must be "perfect physical specimens" in order to be considered as a man or a woman. 

41. Australian law does not require that men and women must be "perfect physical specimens" in order to be entitled to marry.

42. The question of whether a person is a man or a woman for the purpose of marriage is to be determined at the time of the marriage and not at the time of birth. 

43. The application of the decision in Corbett v Corbett (Otherwise Ashley) (1971) p.83 would result in a finding that the true sex of the applicant husband is female. Such a finding would be contrary to law.  It would have the absurd result that the applicant husband could marry as a woman while being in no way fit or able to live as a woman or be perceived as such by his society. The knowledge of both medical science and society in respect to transsexualism has significantly increased since the time of the decision in that case.

44. The decision in the case of In the Marriage of C and D (falsely called C) (1979) 35 FLR 340 is wrong in that the law of Australia entitles a person to be regarded as either "male" or "female".  The law of Australia does not recognise a "third sex" nor does it provide for men and women who have experienced a variation of human sexual differentiation and formation, or who are less than "perfect physical specimens", to be treated as “second class citizens” who are not entitled to the benefits of marriage. The concept of men and women being classified as "neuter" is inappropriate and undesirable in a society that perceives individuals to be either men or women.  The concept of men and women being classified as being "neuter" is repugnant to a society that values equality under the law, the dignity of individual men and women and the protection of children.

45. The Application by the applicant husband and the applicant wife is consistent with the United Nations Universal Declaration of Human Rights; and in particular article 16(1) thereof which provides:-

“Men and women of full age, without any limitation due to race, nationality or religion, have the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at its dissolution.”

46. At the time of the marriage the applicant husband was a man within the meaning of that expression in section 46(1) of the Marriage Act and section 43 of the Family Law Act.

Dated this 10th day of August, 2000.

........................................................................


Rachael D. Wallbank

Solicitor for the Applicants

These APPLICANTS’ POINTS OF CONTENTION was prepared/settled by Rachael Denise Wallbank of Wallbanks Legal Practice, 1 Marion Street, Strathfield,  NSW,  2135.  Telephone:  (02) 9764 2922. 
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