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APPLICANTS' WRITTEN SUBMISSIONS 

KEVIN & JENNIFER v THE ATTORNEY GENERAL FOR THE COMMONWEALTH

No: SY 8136 of 1999

1. The Applicants repeat and rely upon their Points of Contention as Amended and filed 10th August 2000 (“Applicants’ Points of Contention”).
2. The question of whether facts fully found fall within the provisions of a statute properly construed is a question of law: Hope v Bathurst Council (1980) 144 CLR 1  at 7.

3. In this case the relevant statutory provisions are those that provide for marriage to be the "union of a man and a woman" (sections 46(1) and 69(2) of the Marriage Act 1961 ("the Marriage Act") and section 43 of the Family Law Act 1975 ("the FL Act")).

4. The question of whether the words "man" and "woman" in the Marriage Act and the FL Act are to be given their ordinary, everyday meaning is a question of law:  Collector of Customs v Pressure Tankers Pty Ltd and Pozzolanic Enterprises Pty Ltd (1993) 43 FCR 280 at 289.

5. Both the applicants and the Commonwealth (see contention 6 of the Commonwealth's contentions) submit that the words "man" and "woman" in the Marriage Act and the FL Act are to be given their ordinary, everyday meaning.  If the Court accepts that contention, the meaning of those words are questions of fact to be determined in accordance with common sense and experience of the world: Brutus v Cozens (1973) AC 854 at 863; Seay v Eastwood (1976) 1 WLR 1117 at 1121.

6. With respect, in this case the Commonwealth seeks to persuade the Court to ignore common sense by failing to take account of the developments in medical science and the common law and statute law of Australia since the decision in Corbett v Corbett [1971] P 83 and the fact that the applicant husband is referred to, considered and treated as a man by the persons, organisations and institutions referred to in the Applicants' Points of Contention. In so doing, the Commonwealth also rejects experience of the world.

7. It is proper to test a construction by the consequences of it: Dreyfus (Camille & Henry) Foundation Inc v Inland Revenue Commissioners (1956) AC 39; Inland Revenue Commissioners v Plummer (1980) AC 896.  This principle demonstrates the extent to which the Commonwealth's position is at variance with common sense. For example, if the decision in Corbett is to be applied in this case the applicant husband, while not being entitled to be married to the applicant wife as a man, is entitled to marry a man as a woman notwithstanding that the applicant husband is a man and not a woman in accordance with his neurobiology, believes himself to be a man, looks, behaves and lives like a man and is perceived to be a man by the society in which he lives while being unable to function or be perceived as a woman.  With respect, such a conclusion is an affront to common sense: M v M (1991) NZFLR 337.

8. With respect, the conclusion which the Commonwealth advocates in seeking that the decision in Corbett be applied in this case is also an affront to medical science, basic principles of humanity and equality before the law and the principles to which this Honourable Court must have regard in the exercise of its jurisdiction to determine these proceedings referred to in subsections 43(a), (b) and (c) of the FL Act:

(a) The need to preserve and protect the institution of marriage as the union of a man and a woman to the exclusion of all others voluntarily entered into for life;

(b) The need to give the widest possible protection and assistance to the family as the natural and fundamental group unit of society, particularly while it is responsible for the care and education of dependant children;

(c) The need to protect the rights of children and to promote their welfare.

9. The reasoning in Corbett has been rejected:

(i)
for the purposes of Australian criminal law: R v Harris and McGuiness (1988) 17 NSWLR 158 (although the Full Court of the Supreme Court of Victoria seems to have regarded the detailed reasoning of Matthews J (and its adoption by, and the further comments of Street CJ) as being of limited assistance: R v Cogley (1989) VR 799 at 805);

(ii)
for the purpose of Australian social security law: Secretary of Department of Social Security v SRA (1993) 43 FCR 299;

(iii)
for the purpose of New Zealand law with respect to marriage: M v M (1991) NZFLR 337 (and unreported, CP 787/91, 30 November 1994); Attorney General v The Family Court at Otahuha (1995) 12 FRNZ 643.

(iv)
for the purpose of the law of marriage by the Appellate Division of the Superior Court of New Jersey in the United States: MT v JT 355 A 2d 204 (1976).

10. There can be no suggestion that the word "male" was used in other than its ordinary, everyday meaning in section 81A of the Crimes Act 1900 (NSW).  It is in accordance with common sense and experience of the world that, when used to describe an adult, the ordinary, everyday meaning of "male" is the same as the ordinary, everyday meaning of "man" (see section 11(c) of the English Matrimonial Causes Act 1973).

11. The Commonwealth contends that a man of transsexual background (a man who has experienced the intersex condition called transsexualism, who has transitioned cultural sex and undergone sex reassignment so as to be rehabilitated in respect of that condition) is not a man for the purposes of the Marriage Act and the FL Act.  This contention cannot be correct unless the word "male" (when used in its ordinary, everyday meaning to describe an adult) has a meaning that is different to the ordinary everyday meaning of the word "man" (i.e. the applicant husband is a "male" in accordance with the ordinary, everyday meaning of that word in the Crimes Act 1900 (NSW) but is not a "man" in accordance with the ordinary everyday meaning of that word in the Marriage Act and the FL Act).

12. The suggestion that a person can be a man for the purpose of the criminal law and social security law but a woman for the purpose of the law of marriage is totally inconsistent with common sense.  Indeed, such a suggestion is so offensive to common sense that an ordinary adult would be likely to make a disparaging remark about such an outcome (see the comment of Street CJ in Harris and McGuiness at p.161F).

13. The fact that Corbett has been applied in England and elsewhere is not surprising having regard to the doctrine of precedent.  Corbett was referred to in the Australian case of In the Marriage of C and D (falsely called C) (1979) F.L.C. 90-636(CCH) but the reasoning of Ormrod J was not subjected to any analysis.  Indeed, in that case Bell J did not have any assistance by way of an appearance by or on behalf of the respondent. The ratio decidendi of C and D was the absence of consent because of the applicant's mistake "as to the identity of the other party". In such circumstances, and as these proceedings are brought by both the applicant husband and the applicant wife, the decision in C and D provides no assistance in the determination of this case; except that this much critiqued decision exemplifies the absurd and inhumane result of an attempt to apply Ormrod J’s so-called “biological” criteria to determine the sex of an individual for the purpose of marriage. In this regard, Bell J erred in saying that the respondent, a man of intersex background who, having been born with the condition then called hermaphroditism and who had subsequently been assigned to the male sex and who had undergone sex assignment surgery, was neither a man nor a woman, but a combination of both and, as such, was neither sex for the purpose of marriage. In doing so Bell J also erred in applying Ormrod J’s criteria for the determination of an individual’s sex for the purpose of marriage to a fact situation expressly left open by Ormrod J in Corbett. Given the expert evidence adduced by the applicants in these proceedings it is clear that the decisions of both Ormrod J and Bell J are wrong. 

14. The decision in C and D does not represent a declaration of the common law of Australia. Indeed, in circumstances where Bell J did not have any assistance by way of an appearance by or on behalf of the respondent it may be said that the decision is one given per incuriam.  It is to be noted that in the United Kingdom case of W v W, referred to by the Commonwealth in its Points of Contention, in a decision that purported to be consistent with Corbett, it was decided that a respondent who possessed an XY karyotype and who had experienced the intersex condition therein called "partial androgen insensitivity" was a female for the purpose of marriage (Charles J, 10 October 2000).

15. By 1982 the common law of Australia had developed to the stage where English decisions were no more than a guide, albeit a valuable one, to what the common law is in Australia: Rochfort v Trade Practices Commission (1982) 153 CLR 134 per Mason J at 147.  In this regard it is now clear that the decision in Corbett is useful only to the degree of the persuasiveness of its reasoning:  Cook v Cook (1986) 162 CLR 376 at 390; section 11 of the Australia Act 1986.  An analysis of the reasoning in Corbett is undertaken later in these submissions.

16. The cases decided by the European Court of Human Rights ("the CHR") provide no assistance.

17. Australia is not a "Contracting State" to the European Convention of Human Rights ("the Convention").  Accordingly, cases concerning the proper construction and application of the Convention to Contracting States are irrelevant to the determination of the common law of Australia.

18. In particular, in the decisions in the three cases concerning the United Kingdom:

(i)
Rees v United Kingdom (1986) 9 EHRR 56;

(ii)
Cossey v United Kingdom (1990) 13 EHRR 622;

(iii)
Sheffield & Horsham v United Kingdom (1998) 27 EHRR 163;

the applicants were unable to overcome the "margin of appreciation" allowed to Contracting States.  That principle with respect to the Convention is irrelevant in determining the common law of Australia.  So, too, is the fact that the CHR was not fully satisfied of the "existence of any common European approach to the problems created by the recognition in law of post-operative gender status" (paragraph 57 in Sheffield).

19. Sheffield also demonstrates the extent to which the position which was put forward by the United Kingdom in that case is inconsistent with common sense. One of the grounds upon which the United Kingdom opposed Miss Horsham’s application was that she had failed to exhaust her domestic remedies (paragraph 64), as it contended that the marriage in the Netherlands of a woman of transsexual background who had dual citizenship (i.e. British and Dutch - paragraph 21) may well be recognised by English courts in application of the rules of private international law.

20. Thus, the authorities in the United Kingdom were prepared to countenance a situation where the English courts:

(i)
may recognise a marriage ceremony of a British citizen (with dual citizenship) of transsexual background if the marriage ceremony were conducted in the Netherlands;

(ii)
will continue to refuse to recognise a marriage ceremony conducted in the United Kingdom where one of the parties to the marriage ceremony is a British subject of transsexual background.

21. The consequence referred to in paragraph 17 could, mutatis mutandis, occur in Australia in the event that this Honourable Court accepts the construction of the Marriage Act and the FL Act proposed by the Commonwealth.  Thus, it represents another consequence against which the Commonwealth's proposed construction should be tested (see paragraph 7 above).

22. In Sheffield, the CHR found that the applicants' allegation with respect to the right to marry (Article 12 of the Convention) gave rise to no separate issue having regard to the substance of their complaints under Article 8 (paragraph 65).  The adoption of that approach by the CHR illustrates that its decisions can be of no assistance in the determination of this case because Article 8 deals with the right to privacy of an individual with respect to his private and family life (i.e., an issue that is irrelevant to the determination of this case).

23. The fact that the decision in Sheffield provides no assistance in the determination of this case is further demonstrated by the fact that the issue raised by the applicants in Sheffield was not that the United Kingdom should refrain from acting to their detriment but that it had failed to take positive steps to modify a system which they claim operates to their prejudice (i.e., their inability to have the register of births amended to record their reassigned sex - see paragraph 44 and paragraph 51).

24. In this regard, the State of New South Wales has provided the applicant husband with a birth certificate on which his sex is shown as "male" (see paragraph 7 of the Statement of Agreed Facts).  This is another example of the Commonwealth ignoring the development of the law in Australia (see paragraph 7) and common sense (i.e.,the applicant husband is entitled to a birth certificate showing his sex as "male", but he is not entitled to marry as a man and, in fact, according to the Commonwealth is entitled to marry a man (see paragraph 6)).  With respect, such an approach can only be described as the endorsement of "same sex marriage"; a concept that is totally inconsistent with the concept of marriage as the "union of a man and a woman".  With respect, the provisions of the Births, Deaths and Marriages Registration Act 1995 (NSW) and their consequences cannot, as the Commonwealth contends (contention 10), be regarded as irrelevant.

25. In Rees (paragraph 48), Cossey (paragraph 24) and Sheffield (paragraph 62) it was accepted that English law prevented a person of transsexual background from marrying in other than their sex at the time of their birth as determined according to the so-called “biological” criteria formulated by Ormrod J in Corbett.  In contrast, as yet, the common law of Australia has not been declared.  With respect, it falls to this Honourable Court to do so.

26. In Rees (paragraph 29), Cossey (paragraph 26) and Sheffield (paragraphs 27 and 32) the CHR referred to the fact that in England persons of transsexual background had the same status (i.e., they were treated on the basis of their sex as determined according to the so-called “biological” criteria formulated by Ormrod J in Corbett) for the purpose of the law with respect to marriage, the criminal law and social security law.  Whilst the applicants contend that such an approach is inconsistent with common sense, medical science and the Human Rights Law approach expressed in the extract from the speech of Lord Reed set out in Bellinger v Bellinger (Johnson J, 22 November 2000), it at least has some degree of logic.  In this case, however, the Commonwealth seeks to have this Honourable Court make a finding that Australian law should be illogical in that the law should regard the applicant husband as a "man" for some purposes but as a "woman" for the purpose of marriage.

27. The applicant husband is a "recognised transgender person" as defined in section 4(1) of the Anti-Discrimination Act 1977 (NSW).  As such, he is to be distinguished from a person whose sex has not been reassigned and whose record of sex has not been altered. Thus, the applicant husband is clearly at the end of the continuum referred to by Johnson J in Bellinger.

28. It is correct that section 38Q of the Anti Discrimination Act 1977 (NSW) provides that a "recognised transgender person" may be treated as being of the "opposite sex" for the purpose of the administration of a superannuation or provident fund or scheme.  Obviously, the administrators of the various funds and schemes will make their own decisions as to the approach that they will adopt.

29. The law of marriage regulates the relations between persons (in this case, the applicant husband, the applicant wife and their child) and the relations between them and the state and their society.  Like the criminal law and social security law it imposes rights and obligations.  The need for such laws is obvious.  There is a critical distinction to be drawn between such laws and a provision such as section 38Q of the Anti-Discrimination Act 1977 (NSW).

30. The Applicants acknowledge that Corbett has been applied in a number of decisions.  A number of these cases concern the alteration of birth certificates: Re X (1957) Scots Law Times 61; Anonymous v Weiner 270 NYS 2d 319 (1966); Re T (1975) 2 NZLR 449.  As indicated in paragraph 26 of the Commonwealth's contentions, the development of the law of New Zealand has resulted in Re T not being followed.

31. The cases referred to in paragraph 30 above do not support the Commonwealth's contentions.  On the contrary, they support the proposition that a person's sex is that shown on their birth certificate.  In the case of the applicant husband his sex is shown as "male".

32. Insofar as Corbett was applied in R v Tan (1983) QB 1053 that decision can only be considered as having been given per incuriam (see the remarks of Matthews J at page 189A to D in Harris and McGuiness).

33. It is correct that Corbett has been applied by some courts in the United States.  Such application has not, however, been universal.  Apart from the decision in MT v JT, in the case of Re Anonymous 293 NYS 2d 834 (1968) the Civil Court of the City of New York expressed a view entirely contrary to that expressed by Ormrod J in Corbett.  In this regard, it is to be noted that in this decision (which was given some two years before the decision in Corbett but not referred to by Ormrod J), Judge Pecora expressed disbelief (at page 838) that the question of a person's identity could be determined with complete disregard for the human brain.  

34. The applicants submit that the undisputed expert medical evidence adduced in this case confirms that an individual’s brain sex (also called “core sex(ual) identity”, “psychological sex”, “psychological gender”, “inherent sex(ual) identity”, “neurological sex” and “sex”, which is created as a result of the sexual differentiation of the human brain, is the only accepted biological determinant of the sex of an individual as male or female; not chromosomal (karyotype), gonadal, genital or other such sexually differentiated bodily structures which are naturally prone to variation and incongruity in the human species.  The same expert medical evidence confirms that transsexualism is a biologically derived intersex condition. In this regard, the applicants submit that the expert medical evidence adduced in this case is significantly more extensive than that put before the CHR in Sheffield.

35. In Littleton v Prange 9 SW 3d 223 Tex App of 27 October 1999 the Court does not appear to have had the benefit of the expert medical evidence referred to in paragraph 34 above that has been adduced in this case.  With respect, the Court in that case made little, if any, attempt to review Corbett or the cases that have followed it.

36. In Littleton the Court expressed the view that it was for the legislature to address the issue before the Court (the same approach had been adopted by McMullin J in Re T (page 453) but not in M v M).

37. In Australia it has always been open to the Commonwealth Parliament to address the issue before this Honourable Court.  It has chosen to not do so.  In such circumstances, this Honourable Court is, with respect, obliged to declare the common law of Australia.

38. The Commonwealth Executive has no entitlement to consider itself as being entitled to state what "the clear understanding" of the Parliament was and that "any change in this area should be a matter for Parliament" (contention 8 in the Commonwealth's contentions).  In this regard, it is the role of this Honourable Court to construe the meaning of the word "man" in the statutory provisions and to decide whether the applicant husband falls within that meaning having regard to the principles referred to in section 43 of the Family Law Act.  This is a role that courts undertake every day of the week. It is the task that the Supreme Court of New South Wales undertook in Harris & McGuiness and that the Federal court of Australia undertook in SRA. 

39. In circumstances where:

(i)
the parties are agreed that the word "man" in the relevant statutory provisions is to be given its ordinary, every day meaning;

(ii)
the applicants are not seeking any change in the law of Australia (because the common law of Australia is yet to be declared and the Commonwealth Parliament has chosen to not fill that legal void);

(iii)
the Commonwealth Executive's assertion of "the clear understanding of Parliament" is based on speculation of what was not said at the time of the enactment of the statutory provisions,

there is no reason whatsoever why this case should not be determined in the usual way. Indeed, on the approach adopted by the Commonwealth, the decision in Mabo v Queensland (No 2) (1992) 175 CLR 1, would never have been given.

40.
There can be no suggestion that the common law of England as declared in Corbett in 1970 has ever been transposed into the common law of Australia or that its reasoning was endorsed by the Commonwealth Parliament when it enacted the Marriage Act in 1961. Insofar as the Commonwealth speculates about what was not said at the time of the enactment of the Marriage Act and the FL Act, it is to be noted that:

(i)
in enacting the FL Act the Commonwealth Parliament adopted the same words as those used in the Marriage Act;

(ii)
if the Commonwealth Parliament intended to deny courts the role of determining whether a person is a “man” or a “woman” for the purpose of marriage it would be expected that such denial “…would have been adverted to by Parliament in the Marriage Act, the explanatory  memorandum or the second reading speech". Indeed, if it had intended to do so it could have included definitions of those words in the Marriage Act (and in the FL Act).

40. The Commonwealth's reliance on marriage "having its origins in ancient Christian law" and being "intrinsically connected with procreation" is misplaced and irrelevant in circumstances where the law of marriage in Australia permits divorce, no longer provides that adultery is a ground for divorce and that non-consummation of a marriage no longer renders the marriage void. In this regard, inconsistency exists between the current (let alone ancient) law or rules of the various established Christian religions themselves as well as between such religions and Australian civil law. Civil celebrants solemnize marriages every day.  Many married couples choose to not have children.  Others, like the applicant husband and applicant wife, are only able to have children with the assistance of medical intervention. 

41. Insofar as procreation is concerned, the decision in Corbett does not preclude men of non-transsexual background, who do not possess internal and/or external genital structures at the time of their marriage (or who are impotent), from entering into a valid marriage. The Commonwealth, inconsistently with Corbett, contend that a man of non-transsexual background must have "genital and gonadal features that on a prima facie basis would at least allow for sexual intercourse" in order to enter into a valid marriage (contention 7).  The acceptance of this contention would mean that a man of non-transsexual background who has lost his penis by reason of illness or accident is not entitled to marry.  With respect, this contention does not represent the law of Australia: Samuels JA (as he then was), "Transsexualism" (1983) Aust Journal of Forensic Sciences 57 at page 63.

42. In response to the Commonwealth's reliance on "ancient Christian law", and in the context of this case, a Christian in Australia in the year 2001 might well reflect upon the meaning to be given to Jesus Christ’s instructions:

"Do not judge others, so that God will not judge you, for God will judge you in the same way you judge others. Why, then, do you look at the speck in your brother’s eye and pay no attention to the log in your own eye? How dare you say to your brother, ‘Please let me take the speck out of your eye,’ when you have a log in your own eye? You hypocrite! First take the log out of your own eye, and then you will be able to see clearly to take the speck out of your brother’s eye.” (Matthew 7:1-5, “Good News Bible” – The Bible Society of Australia Incorporated, 1994.) 

and;

“Do for others what you want them do for you: this is the meaning of the Law of Moses and of the teachings of the prophets." (Matthew 7:12, “Good News Bible”, ibid.)

As the world renown biblical scholar and Franciscan priest, Richard Rohr, has said:

“Jesus pushes it back to the edge. Can you see the image of Christ in the least of the brothers and sisters? He uses that as his only description of the final judgement. Nothing about commandments, nothing about church attendance, nothing about papal infallibility: simply a matter of our ability to see. Can we see Christ in the least of the brothers and sisters? Can we see Christ in the people, the nobodies who can’t play our games of success?…If we can,  then we are really seeing….Soulfully it makes absolute sense, because in terms of the soul, it really is all or nothing. Either we see the divine image in all created things, or we don’t see it at all.” (Richard Rohr, Everything Belongs, The Crossroad Publishing Company, New York, 1999, at Pages 51-52.

43. In its Statement of Facts and Contentions the Commonwealth sets out facts that it says are supplementary to the Statement of Agreed Facts.

44. With respect to the Commonwealth, the only facts before this Honourable Court are those set out in the Statement of Agreed Facts and the evidentiary material adduced by the applicants.

45. The Commonwealth's assertion that "there is no evidence suggesting that at birth Kevin was a person who fulfilled the biological criteria for the male sex" is simply incorrect given the considerable expert evidence adduced by the applicants as referred to in paragraph 34 above and confirms the complete dependence of the Commonwealth in this case on the decision of Ormrod J in Corbett.  In this regard, unlike the situation in Corbett, this Honourable Court has the advantage of expert medical evidence as to the formation, existence, and critical significance of brain sex in determining the sex and functioning of human beings; including those individuals who experience variation in their formation as human beings resulting in an atypical formation of  (or incongruity between) the various sexually differentiated physical structures of their body and their brain.  The expert medical evidence adduced by the applicants is dealt with later in these submissions.

46. Unlike the situation in Corbett, this Honourable Court has the advantage of expert medical evidence as to the manner in which the sex of each individual is actually determined in our society; that is by assignment by medical practitioner after the birth event. The medical profession undertake the same task in respect of those individuals who experience variation in their formation as human beings resulting in an atypical formation of (or incongruity between) the various sexually differentiated physical structures of their body and their brain.

47. The "biological criteria" that the Commonwealth urges the Court to adopt (paragraph 3 and contentions 2 to 5) are those determined in Corbett.  So far as the Commonwealth is concerned, the developments that have taken place in medical science since 2 February 1970 are irrelevant (contention 9).  In seeking to persuade this Honourable Court to limit the relevant consideration to "the applicant husband's biological makeup" as expressed in Corbett, the Commonwealth invites this Honourable Court to fail to take account of all of the relevant evidence and considerations.

48. Whilst the Commonwealth regards society's acceptance of a person's sex in the context of marriage as involving special consideration (contention 7) it rejects society's acceptance of the applicant husband as a man in other contexts as a relevant factor in determining a person's sex for the purpose of marriage  (contention 5).  The witnesses in this case draw no such distinction.  Nor does an eminent Australian judge (and former Governor of New South Wales), namely Samuels JA (as he then was), "Transsexualism" (1983) Aust Journal of Forensic Sciences 57 at page 63.  The approach of the Commonwealth is not only inconsistent but also involves error of law (i.e., failure to take account of a relevant consideration).

49. While the Commonwealth regards the law's acceptance of a person's sex in the context of marriage as involving special consideration (contention 7) it rejects the law's acceptance of the applicant husband as a man (by way of the issue of a birth certificate stating that his sex is male and for the purposes of the criminal law and social security law).  In so doing, the Commonwealth invites this Honourable Court to fail to take account of a relevant consideration.  It dismisses as an "administrative practice" its issuing of a passport identifying the applicant husband as a "male" (paragraph 30 of the applicant husband's affidavit).  So far as this "administrative practice" is concerned the applicants submit that, rather than engaging in misleading and deceptive conduct, the Commonwealth is merely giving legal effect to a fait accompli based upon medical judgment and action: MT v JT at 211.

50. The decision in Corbett has been the subject of a great deal of criticism: see e.g., the judgment of Matthews J in Harris and McGuiness and the dissenting opinion of Martens J in Cossey.

51. It is correct that an eminent Australian judge, namely Wilson J (as he then was) has said in relation to Corbett that "no doubt the Court was bound to come to the decision that it did": Life and Law: The Impact of Human Rights on Experimenting with Life (1985) Aust Journal of Forensic Sciences 61 at 80.

52. In his paper "Transsexualism", Samuels JA (as he then was) indicated the basis for his criticism of the reasoning in Corbett and his own conclusion that there was "no reason why either male or female transsexuals should not marry" (page 63).

53. Unfortunately, Wilson J (as he then was) did not state the basis for his comment that "no doubt the Court was bound to come to the decision that it did".  With the great respect that is due to such an eminent judge, an examination of the decision in Corbett indicates that Ormrod J erred in law.

54. Ormrod J erred in law in that he answered the wrong question/applied the wrong test in that he determined that the time for determining a person's sex for the purpose of marriage was the time of birth and not the time of marriage.  In this regard, as a matter of law, the time for determining whether there is any legal impediment to a marriage is at the time of the marriage.  That is the time when the parties are required to furnish their respective statutory declarations under the Marriage Act.  Provided that they have been divorced, a marriage that existed at an earlier point in time is of no relevance.

55. It cannot be in any way consistent with the rule of law or the principle of "equality before the law" that the relevant date for the determination of an individual’s sex for the purpose of marriage for a person of transsexual background is the date of his or her birth but the relevant date for people who experience other types of intersex conditions is the date of marriage. This, however, is the situation that has developed in England as a result of the decisions in Corbett (page 106) and W v W (fourth last paragraph).

56. In determining Ms Ashley’s sex for the purpose of marriage in Corbett, and in determining that the relevant time for such determination was the time of her birth, Ormrod J not only answered the wrong question/applied the wrong test but further erred in that he: 

(i)
failed to take account of a relevant consideration; i.e.- the sex of the individual in question at the time of marriage;

(ii) failed to take account of a relevant consideration; i.e.- that individuals in our society have their sex assigned or determined by medical practitioners at various times following upon the event of their birth;

(iii) failed to take account of a relevant consideration; i.e.- the brain sex (psychological/mental/self-perceived sex) of the individual in question at the time of the marriage;

(iv)  failed to take account of a relevant consideration; i.e.- the perception of the sex of the individual by the society in which the individual lived at the time of the marriage;

(v) failed to take account of a relevant consideration; i.e.- whether the individual had undergone the procedure called sex reassignment (including hormonal therapy and sex reassignment surgery) at the time of the marriage;

(vi) took account of irrelevant considerations; i.e.- a person's apparent sexually differentiated features at the time of birth;

(vii) took account of an irrelevant consideration; i.e.- the congruence of the karyotype, gonadal and genital features of the individual in question at the time of birth. 

57. In Corbett the only reason why Ormrod J was able to say that the karyotype, gonadal and genital factors were congruent was because he chose to determine Ms Ashley's sex at the time of her birth.

58. It cannot be in any way consistent with the rule of law or the principle of "equality before the law" that different criteria should exist for people who have experienced different types of intersex conditions for the purpose of determining their sex for the purpose of marriage in Australia.  This, however, is the situation that has developed in England as a result of the decisions in Corbett (page 106) and W v W (fifth last paragraph).  In this regard, the decision by Ormrod J to limit the criteria for determining the sex of a person of transsexual background to karyotype, gonadal and genital factors present at birth involved errors of law in that Ormrod J failed to apply the correct test and failed to take relevant considerations into account.

59. Quite apart from failing to take account of the additional relevant considerations that were taken into account in W v W, Ormrod J erred in law in failing to take account of how Ms Ashley was perceived and treated by the law and by society (page 104H and 106 to 107A).  Whilst Ormrod J indicated that he would examine this submission in detail (104H), such detailed examination involved one paragraph (106G to 107A); albeit that Ormrod J states (at 106H) that he had previously dealt with it "by implication".  With respect, the examination of the submission and the reasoning of Ormrod J cannot be described as "detailed".  Whilst the approach of Ormrod J may represent the law of the United Kingdom it does not represent the law of Australia.  In this regard, the applicants submit that no reasonable person could regard how a person is perceived by society as an irrelevant consideration:  "Transsexualism", at page 61 and page 63.

60. Some of the speculative and other comments of Ormrod J could be construed as indicative of actual bias: see the observation of Martens J in Cossey (page 64).

61. The applicants contend that the decision of Ormrod J in Corbett includes errors of law and that, with respect, it reflects the limited understanding of medical science at that time and misconceptions and prejudice in respect of people who experience intersex conditions generally and transsexualism in particular. This is demonstrated in the following speculative and other comments of Ormrod J: 



(i)
“The petitioner’s description of this first meeting contains the key to this essentially pathetic, but almost incredible, story. By this time he was aware that April Ashley, as she was now calling herself, had been a man and had undergone a so-called sex-change operation.” (pg 92D);

(ii)
notwithstanding that Mr Corbett gave evidence that Ms Ashley "looked like a woman, dressed like a woman and acted like a woman" and that he looked upon her "as a woman and was attracted to her as a woman" (page 92) Ormrod J stated (at page 104):

"Socially, by which I mean the manner in which the respondent is living in the community, she is living as, and passing as a woman, more or less successfully.  Her outward appearance at first sight was convincingly feminine but on closer and longer examination in the witness box it was much less so.  The voice, manner, gestures and attitudes became increasingly reminiscent of the accomplished female impersonator.  The evidence of the medical inspectors and of the other doctors who had an opportunity during the trial of examining the respondent clinically is that the body in its post-operative condition looks more like a female than a male as a result of very skilful surgery.  Professor Dewhurst, after this examination, put his opinion in these words: ‘The pastiche of femininity was convincing.' That, in my judgment, is an accurate description of the respondent."

This statement by Ormrod J demonstrates that, notwithstanding that he held that secondary sexual characteristics were irrelevant, he did in fact (as any reasonable person would) take them into account.  The inconsistency of the approach of Ormrod J is further demonstrated by his adoption of Professor Dewhurst's opinion that "the pastiche of femininity was convincing".  In this regard, it is impossible to reconcile a comment to the effect that Ms Ashley's outward appearance was a facade with the evidence of Mr Corbett and the medical evidence that her body "looks more like a female than a male as a result of very skilful surgery”.

The statement by Ormrod J that Ms Ashley had been "passing as a woman, more or less successfully" (whatever he meant by "more or less successfully”) and his statement that some transsexuals "are married in their true sex" (page 99B) and his reliance (at page 98D) upon the proposition that transsexuals (i.e., not some but all) are said to be "selective historians" (i.e., do not tell the truth) are indicative of prejudgment.

(iii)
at page 107, Ormrod J stated:

"In any event, however, I would, if necessary, be prepared to hold that the respondent was physically incapable of consummating a marriage because I do not think that sexual intercourse using the completely artificial cavity constructed by Dr Burou, can possibly be described in the words of Dr Lushington in D--e v A--g (falsely calling herself D--e) (1845) ROB ECC 279, 298, 299 as "ordinary and complete intercourse" or as "vera copula -- of the natural sort of coitus".  In my judgment, it is the reverse of ordinary, and in no sense natural.  When such a cavity has been constructed in a male, the difference between sexual intercourse using it and anal or intra-crural intercourse is, in my judgment, to be measured in centimetres."

This statement by Ormrod J is inconsistent with remarks earlier made by judges of the English Court of Appeal: SY v SY (orse W) (1963) P37 and the opinion of Samuels JA (as he then was): "Transsexualism" at page 62.  In any event, under Australian law the validity of a marriage does not depend upon sexual performance or the ability to procreate: "Transsexualism" at page 63.  

(iv)
the comment (at page 103) that "it would not be safe to draw any inferences from the absence of facial hair in an individual who had been closely associated with experienced female impersonators for a number of years".  This comment by Ormrod J is consistent with his approach that secondary sexual characteristics were irrelevant but inconsistent with the fact that he did, in fact, take account of secondary sexual characteristics that he regarded as demonstrating “…the pastiche of feminity.” (please see subparagraph (ii)).

(v)
that Ormrod J considered it would be "bizarre" for a woman of transsexual background to be permitted to marry a man if she had, prior to her surgery, been married to a woman and fathered a child (page 106H).  In Harris and McGuiness, Matthews J indicated that she could not share the view expressed by Ormrod J (page 191).  With respect to Ormrod J it is the function of the Court to determine the facts at the relevant time (i.e., the date of the marriage in question).

62. With respect to Ormrod J, his decision in the matter of Corbett, upon which the Commonwealth relies, is tainted by legal error and reasoning that is not at all persuasive. The Marriage Act and the FL Act are remedial legislation that proceed upon the basis that a person is either a man or a woman (as Charles J held in W v W with respect to the English Matrimonial Causes Act 1973). In this regard, the law of marriage in Australia is inclusive of all Australians, does not seek to discriminate between Australians on the basis of variation or difference in their formation or development as human beings and is not so unjust, inhumane or so lacking common sense as to ignore:

(i)
the facts at the time of marriage;

(ii) society’s actual method of determining the sex of individuals;

(iii) expert medical evidence;

(iv) society's perception of the sex of the individual (i.e. the individual’s “cultural sex” – see paragraph 7 of the Applicants’ Points of Contention);

(v)
how the law determines the sex of individuals for other purposes;

(vi) the individual’s brain sex;

(vii) the individual’s hormonal balance;

(viii) the fact that a person has undergone sex assignment or reassignment (including hormonal therapy and sex reassignment surgery) in order to bring their body into better harmony  with their brain sex and such as to make them unable to function as a member of the opposite sex;

63. The union between the applicant husband and the applicant wife as a man and wife constitute a marriage as referred to in the Marriage Act and sub-section 43(a) of the F L Act, and is perceived to be so by medical science and Australian society, as is evidenced by the approval of the applicant husband and wife as a heterosexual couple for infertility treatment granted 6th April, 1998 by the Fertility and Andrology Team (consisting of specialist gynecologists, physicians, nursing staff and biologists) of the Department of Reproductive Endocrinology and Infertility at the Royal Prince Alfred Hospital in Sydney. (See the Affidavits of Kerrie Elizabeth McGowan and Professor Robert Paul Siebrand Jansen and the opinions expressed in the substantial expert and non-expert evidence adduced in these proceedings by the Applicants. See also the Applicants’ Points of Contention.

64. Further, the applicant husband, the applicant wife and their son Quentin constitute a family within the meaning of sub-section 43(b) of the F L Act and are each entitled to the protection and assistance thereby assured.

65. The Commonwealth has not filed any expert evidence in these proceedings and has not required any of the applicants’ expert witnesses for cross-examination. Having regard to the resources of the Commonwealth, it would be expected that it’s failure to lead any evidence of it’s own, and the fact that it does not require the applicants’ experts for cross-examination, indicates (as do the qualifications and experience of such experts) that this Honourable Court can safely proceed upon the basis that the expert evidence before it represents the best expert evidence to which this Court could have regard in respect of the matters at issue in these proceedings.

66. A thorough appreciation of that expert evidence can only be gained by reading the affidavits, reports and articles filed and tendered in these proceedings. 

67. It may, however, be of assistance to this Honourable Court to set out the following  review of the primary expert evidence adduced by the Applicants in these proceedings:

(i) Professor Louis Gooren in his affidavit / expert report considers the cultural history of sex assignment and the history of scientific research, including animal and human experimentation and study, which has resulted in the current understanding of medical science in respect of the process of the formation of human beings and their sexual differentiation. He outlines the distinct multi-step linear irreversible process of sexual differentiation that takes place in a human being; the final step of which is the sexual differentiation of the human brain which can continue until four years after the birth event and generally after the assignment of cultural or social sex has taken place. He outlines the process of the assignment of cultural or social sex, administered by medical practitioners, and the requirement of that process which, like the Marriage Act and the F L Act, anticipates only male or female human beings. He refers to the following landmark scientific reports:

(a) Kruijver, F. P. M., J. –n. Zhou, et al. (2000). “Male-to-female transsexuals have female neuron numbers in a limbic nucleus.” Journal of Clinical Endocrinology and Metabolism 85 (5): 2034-2041.

(b) Zhou, J. -N., M. A. Hofman, et al. (1995). “A sex difference in the human brain and its relation to transsexuality.” Nature 378 (2 November 1995): 68-70.

These reports confirm the neurobiological basis of gender identity (brain sex / psychological sex/ an individual’s self-perception of sex) in that men have been shown to have twice as many somatostatin neurons in the BST(c) section of the brain as women, men who experience transsexualism (such as the applicant husband) have been shown to have the same range of such neuron numbers as other men, while women who experience transsexualism have been shown to have the same range of such neuron numbers as other women. He discusses the unreliability of other indicators of sex, such as chromosomal (karyotype) pattern and body structures, and compares them to brain sex as the determinant of an individual’s sex and self-perception of that sex. 

(ii) Professor Nathaniel McConaghy in his report and Dr Cornelis H. Greenway in his report provide evidence of their specialist psychiatric evaluation of the applicant husband and agree with each other in their respective opinions that the applicant husband does not suffer from any psychiatric or mental disorder, conforms to a ‘typical’ history of transsexualism and otherwise evidences the psychology, appearance, behaviour and social characteristics indicating maleness and manhood. McConaghy concludes that the applicant husband’s “…brain sex or mental sex is male.”

(iii) Professor Milton Diamond in his report confirms Gooren’s opinion as to the biological/neurological origins, and existence, of brain sex/psychological sex/self-perception of sex and the unreliability of a human being’s karyotype and other sex differentiated bodily structures (such as genitalia) in determining a person’s sex. He confirms that transsexualism is a condition resulting from the biological process of the sexual differentiation of human beings resulting in the individual having a karyotype and body structures indicative of one sex while being of the other sex as a result of the sexual differentiation of the brain (brain sex). He confirms that an individual’s brain sex as so determined does not change and cannot be altered by the most forceful and effective processes of human conditioning. He describes the process of sex assignment (and reassignment) to include medical treatment to alter hormonal balance (and hence a person’s secondary sexual characteristics) and rehabilitative surgery (sex assignment or reassignment surgery) in order to minimise sexually incongruous body structures. He also discusses the current risks and medical difficulties involved in the further optional surgery of phalloplasty. In his discussion of these matters, and in his published authoritative papers, he confirms the modern opinion of medical science that people who experience intersex conditions such as transsexualism are not bad or ill, but merely people who experience natural variation or biodiversity in human sex(ual) formation and who are entitled to have equal rights and status with other human beings. Thus, he concludes that transsexualism is a form of intersex, that the applicant husband’s brain sex and life experience are essentially the same as that of David Reimer (a man with a 46XY karyotype), that sex in general, and maleness in particular, is not dependant on bodily structures including genitalia and that, in agreement with the conclusion of the eminent Australian medical scientist, Professor William A. W. Walters as per his report the applicant husband is inherently male and entitled to be married as such to the applicant wife.

(iv) Dr Jan Lesley Walker in her report discusses her considerable experience as a paediatric endocrinologist practicing in Sydney, Australia, in her work with individuals with intersex conditions. She also discusses the evolution of medical science in respect of its understanding of the process of human formation resulting in such conditions. She discusses the current medical process of determining the sex of individuals who experience such conditions; arriving at the conclusion that while the standard practice of sex assignment in this culture is performed by medical practitioners observing the external genital structure of an individual, any such assignment of sex is preliminary and subject to the revelation by the individual of his or her psychological sex (brain sex). She agrees with Gooren and Diamond that an individual’s brain sex is the result of the irreversible biological process of the sexual differentiation of the human brain and that the other sexually differentiated features of a human being, such as karyotype and bodily structures including genitalia, can be unreliable in determining the sex of a human being. She concludes that, whereas karyotype and bodily structures, such as genitalia and gonads, are manifestations of sexual differentiation, an individual’s self-perception of their sex (as a consequence, or as evidence, of the individual’s brain sex) is the only reliable determinant of an individual’s sex. She confirms her opinion, in agreement with Diamond, that the appearance of the external genital bodily structures usually apparent in the male sex, such as the presence of a penis, is not critical to maleness or the presence of male gender identity or cultural sex and also refers to the case of David Reimer. She agrees with Diamond that transsexualism is an intersex condition and that people who experience intersex conditions such as transsexualism should not be thereby prejudiced in their lives. Like Gooren and Diamond, she confirms the variety of karyotype, and the combinations of karyotype, bodily structures and brain sex, which are the reality of human formation as is also evidenced by the affidavit of Anthony Robert Muliett Briffa. Such evidence also confirms that it is standard medical practice to assign sex on a preliminary basis with the expectation of possible reassignment and that, in assigning and reassigning sex, medical practitioners freely and regularly assign a sex to an individual incongruous to that individual’s karyotype and/or internal and/or external genital bodily structures. In referring to the determination of the sex of 46XY females with Complete Androgen Insensitivity Syndrome (CAIS) Dr Walker concludes with the decisive statement: “These women are women because they believe themselves to be women, they behave like women and are perceived to be so by the society in which they live.”
(v) Professor Myron Genel in his article Gender Verification No More? annexed to his expert certificate, confirms the human variety of karyotype and its unreliability as an indicator of an individual’s sex and its ultimate abandonment as such an indicator by the International Olympic Committee (IOC) for the recent Sydney Olympic Games.

(vi) Dr Ann Conway in her report confirms the hormonal treatment undergone by the applicant husband in the process of his sex reassignment and that, certainly since 1997, the applicant husband’s hormonal balance has been male. 

(vii) Dr Lawrence C. Y. Ho in his report confirms that he carried out liposuction to the applicant husband’s chest with the result that the applicant husband has exhibited a male chest since that time.

(viii) Dr Anne H. Pike in her report confirms that she carried out the irreversible surgery of total hysterectomy with bilateral oopharectomy upon the applicant husband. 

(ix) Dr Peter Anthony Haertsch in his report provides his expert confirmatory opinion, after reviewing the said reports of the medical practitioners who had treated the applicant husband in respect of his sex reassignment, and after having examined the applicant husband, that the applicant husband has undergone sex reassignment surgery, that such surgery is irreversible and that as a result of his sex reassignment (being both his hormone therapy and sex reassignment surgery) the applicant husband cannot function as a woman. He further concludes that the applicant husband is entitled to be married as a man.

69.
In all these circumstances the Applicants earnestly request this Honourable Court to grant the Declaration of Validity of their marriage on 21st August, 1999 sought by them in their Application. 

Dated this 19th day of April, 2001.

........................................................................


Rachael D. Wallbank

Solicitor for the Applicants

These Applicants’ Submissions were prepared/settled by Rachael Denise Wallbank of Wallbanks Legal Practice, 1 Marion Street, Strathfield,  NSW,  2135.  Telephone:  (02) 9764 2922. Ref:K&J.AppsSubmissions-19.04.2001-legal&education.09.05.02
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